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The individual abolished. — Speculative, historical, and, latteriy, 
juristic thought have conspired to bring about the downfall of the 
individual. This movement is the convergence of a variety of 
philosophical and other ideas which, it is curious to find, have 
nothing in common except the by-product result in which the 
individual is reduced to a lower state than any in which he has 
been observed historically. 

There is, first of all, the idea of determinism, which has begun 
to weave its spell, in a very practical way, in the field of legal 
liabiUty — the view that the individual is not an independent center 
of force, but only a fleeting datum of experience, that he is a product 
of heredity modified by environment, and that he does not exist 
for himself, but is a passing phenomenon in a complex of other 
phenomena. Here, it would seem, there is no need or scope either 
for the evaluation or for the weighing of interests. So far as 
human will has any function, it can be thought of only as serving 
a universal process. It has been usual to classify interests as those 
of the individual, of society, and of the state; but if the individual 
is put aside as a means and not as an end in himself, it appears to 
follow that society, and even the state itself, must suflfer the same 
fate and must be regarded only as a means, serving no independent 
purposes, but acting merely as links in a chain of metaphysical 
causation. 

The historical argument produces the same consequences for 
the individual. In ancient law, it is said, "there was nothing inde- 
pendent in man . . . . ; the state considered the mind and body 
of every citizen as belonging to it." Primitive law, on the surface, 
is in accord on the proofs. The starting-point of juridical interests 
is not with the individual but with the group. The atomistic, 
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natural-law scheme of rights therefore finds no historical verifica- 
tion. It is submitted, however, that there is a measure of truth 
in both poiats of view. There have alwaj^ been individuals, 
individual interests, and individual rights ; but in a primitive society 
they are so deeply overshadowed by the solidarity of the group that 
their existence and importance usually have been overlooked. 

Another contributory factor may be noted in the critical 
philosophy. The focus of action rests in the individual, but his 
will is to be governed by the objective principle discovered in the 
categorical imperative. Kant's principle of autonomy becomes for 
the individual of history simply another form of determinism. 

Positive interests. — For a modem society, at least, it does not 
seem possible to construct a unified and consistent concept of inter- 
est. In a positive sense an interest may be defined as an (i) intelli- 
gent (2) continuing (3) will, (4) accompanied by power to affect 
the interests of others, (5) directed .toward an end (6) which may 
point to the advantage of the subject of the interest or of others. 
In a word, the subject of an interest is an intelligent dynamic 
center; and the interest is the force and direction of this power. 

Elements of positive interests. — Intelligence is a necessary 
element of an interest, since otherwise any force exerted by the 
subject would be purely mechanical and non-selective. Thus a 
river could not be said to have an interest, although it exhibits 
force moving to a definite end in competition with other forces. 
There must be will, because, even though there be intelligence, the 
mind without will would be a mere spectator of the forces about 
the subject. The will, also, must be continuing, since, in the 
presence of other continuing forces, it would be regarded as con- 
tingent and would not be reckoned with in a conflict of forces. 
Power is necessary, because a positive interest must make its way 
by its own strength. This power, however, need not always be 
physical power. In the lower stages of biological and social life 
physical power in some form, as favoring adaptation and other 
methods of vital expansion, is characteristic. In the higher 
stages power tends to become translated into ethical force in con- 
nection with economic and poUtical adaptations. An end or 
object is essential, since purpose is the terminal relation of intelli- 
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gence and will. The end willed may look to the advantage of the 
subject himself or to the advantage of others. The first is egoistic 
interest; the second is altruistic interest. 

Negative interests. — In a negative sense all the operative ele- 
ments found in a positive interest may be absent, potential, or 
fictitious. An idiot or a person incurably insane may be regarded 
by the subjects of positive interests as sustaining a relation, for 
example, to property, which will be recognized and protected. 
Of the same nature are the interests attributed to unborn persons, 
to infants of tender years, to the kereditas jacens, the corporation 
sole without an occupant, and also to testamentary successions. 

Essential distinction between positive and negative interests. — 
Positive interests do not necessarily require the recognition of 
legal personality. They transcend the jural sphere in their creative 
power. The legal establishment can add nothing to them nor take 
anj^hing away. They are the natural, intelligent powers or centers 
of force which are the causes of social and legal phenomena. But in 
negative interests, since the recognition of the interest lies of 
necessity within the jural sphere, such interests always must be 
recognized through the medixun of personality. Negative interests 
have no force of their own to compel recognition; their subjects 
are merely receptive of advantages, and only of such advantages 
as the competition of positive interests with egoistic and altruistic 
ends sees fit to give them. In all modem societies these negative 
interests, under the protection of a striking ethical influence, are 
carefully guarded, and it may be stated as a general rule that 
negative interests, in the midst of the turmoil of conflict for the 
assertion of positive interests, enjoy a more favorable position than 
positive interests themselves. 

Personality. — PersonaHty is also a by-product of the competition 
of positive interests. Beings with wants and desires are not 
created by law, nor can the law take away these wants and desires. 
Ordinarily, the law must recognize them and does recognize them by 
a method of adjustment in which each takes, as an ancient legal 
phrase has it, "when he can see his time." There arises a dominant 
center or balance of force in every developed society which attrib- 
utes the existence of rightful power to every human being and to 
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every combination of property which is artificially invested with 
personality. The personality of a human being is just as ideal 
as the personality of a corporation or of a foundation; but this 
idea represents always a later phase of legal growth, and person- 
ality alone is never a productive cause of legal phenomena; it is the 
by-product necessary or convenient for an accommodation among 
the real centers of force which are represented by positive interests. 
All Uving creatures have interests, and these interests may even 
be protected; but protection ordinarily never comes to living 
creatures lower than man through the medium of personality, 
which, like the spear of the ancient Roman, is the passport of 
juridical fellowship. 

Social interests. — When the object or corpus of an interest is 
willed by and for a single person, it is an individual interest. 
Thus the interest of a man to be free from corporal injury inflicted 
by another is individual. No other person can enjoy directly 
and specifically that particular interest. He may assert this inter- 
est by his own physical strength, or he may assert it with the aid 
of the physical power of others. Again, it may be asserted as 
against one man or as against everyone, and whether asserted 
by his own power or by the aid of others, it remains an individual 
interest. But suppose that a plurality of persons assert a sinailar 
interest, each for himself, but by a combined assertion of effort, 
then the interest, though realized individually, is a social interest. 
An individual interest may also have a social direction, as when 
the object willed is for the advantage of a plurality of persons. 
Isolated individuals effectively asserting will are unknown. They 
are not unthinkable; but it is clear that a world made up of only 
individual interests would soon perish. AU that man has achieved 
has been gotten through the powerful force of social interests. 
One of the earliest and most important social interests is that of 
the law itself — ^the means by which general security and an adjust- 
ment of interests of whatever kind is accomplished. But it is a 
serious mistake to think, in the midst of social interests which 
preponderate even in modem societies and which embrace also 
the so-called natural interests, that there are no individuals or 
individual interests. 



INTERESTS AND THEIR CLASSIFICATION 363 

Overlapping of interests. — ^The interest of an individual, for 
example, to be free from physical injury was perhaps a social 
interest before it was recognized as an individual interest. It is still 
in modem systems of law a social interest in two aspects: first, in 
that the individual is an interconnected part of the social fabric; 
secondly, in that a like interest is asserted by all other individuals 
of the same society, which is supported by the common will and 
force of that society. But, though it is generically a social interest 
in its interconnections and in its effective realization, it is also 
specifically an individual interest and remains such as long as the 
individual has the intelligence, will, and force to assert it. All 
interests of persons are eventually expressed and worked out in indi- 
vidual human terms. 

It may be admitted, without attempting a solution of the 
question whether a society is an organism or only an aggregation, 
that a society expresses a force of a different nature and meaning 
than the force of a combination of so many individuals. It may 
even be conceded that a society as such, as a center of force, 
operates to attain ends distinct from and transcending the ends 
of any individual or combination of individuals; and yet it seems 
true that these social ends are practically and tangibly evidenced 
in human experience only in the lives and destinies of individuals. 

Characteristic difference between individual and social interests. — 
In individual interests the subjective element is uppermost; 
the force of the individual stands opposed to all other manifestations 
of individual force or to the aggregate of individual forces. It is re- 
strained only by its subject, on the one hand, and by power of realiza- 
tion, on the other. In social interests the objective element stands 
out; the subjective will is restrained by itself, and an end is sought 
which harmonizes with the end of society conceived as a complex 
of overlapping individual wills. An illustration is desirable to make 
the point clear. The blood-feud is an individualistic contest for 
the assertion of a group interest which may go as far as its own 
force will carry it. It is unlimited by any objective standards of 
what may be realized by resort to vengeance. When a composition 
system is introduced, an artificial barrier is raised up which acts 
as an objective limitation of the interest. Personal injury litigation 
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under the old regime is subjective in its methods, as compared 
with employers' liability procedure, which eliminates nearly all 
subjective elements in favor of an arbitrary and rigid composition 
system. 

Private and public law. — ^Within the state all interests are inter- 
related. The great bulk of individual interests which are capable 
of being standardized are recognized as social interests. Many 
individual interests — and some of the most precious kind dealing, 
for example, with honor and mental integrity — are disregarded or 
neglected. They, however, find expression none the less, of which 
the institution of dueling is perhaps the most notable phenomenon. 
But all social interests are arbitrarily partitioned into two groups 
of private and public law based on the concept of personality — 
that of the individual person and that of the sovereign, including a 
variety of artificial personalities under the sovereign, differing 
from one system of law to another. For the social interest — the 
generic interest — there is no legal personality which can represent 
it; and social interests are accordingly worked out either in the 
field of public law or in the adjustment of private rights. 

Social interest an indefinite term. — ^When we leave the simplest 
primitive society, it becomes progressively difficult to identify 
general social interests. This comes about, first, because indi- 
vidual interests are constantly in competition with group interests. 
In a primitive society social interests are so well fortified and solidi- 
fied that a competing individual interest hardly ever appears. 
Punishment is a rare phenomenon, because there is no one to 
punish. The primitive taboos are much more effective than 
rational standards of modern law. It results that in complex, 
federated, social groups the individual may be found not only 
competing with society, but often standing at odds with one of its 
most fundamental institutions — ^with the existence even of law. 
For this reason crime is properly said to be anti-social conduct. 

A further reason for the difficulty of identifying social interests 
is the heterogeneity of actual group forces which play a part in 
social life. They are numerous and highly complex and interact 
in a manner displaying so much of contingency and irregularity that 
it seems impossible to give any rational account of them. In a 
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barbarian society the political categories are exhausted with 
clans, gentes, or tribes, clan, gentile, and tribal councils, and 
phratries and confederacies. In the same kind of a society there 
will be found a limited number of interpolitical groups, such, for 
example, as the family, the blood-brotherhood, shamanistic groups, 
etc. But as we ascend the social scale we discover a luxuriant 
differentiation and development of function and organ. Aside from 
a class of overlapping natural interests of individuals, it is difficult, 
if not impossible, to enumerate in a modern society a single 
general social interest apart from the law itself. There are literally 
thousands of different varieties of social interests. Each of them 
is a particular kind of liberty and property. The lien of a material 
man on a plot of land is a special interest of a class which is not 
enjoyed by the grocer who furnishes meat to the owner. A money- 
lender may do with a bailment what would not be permitted to a 
livery-keeper. The landlord may get a security by a levy which 
no other creditor can make. A banker enjoys powers in his 
debtor's bank account which may mean depletion of his estate 
against all other creditors. The law is filled with such divergences 
of adjustment of interests, many of them irrational and accidental, 
but often expressing a consciousness of class interest. The tendency 
of the moment is to accentuate the will and force of each of the 
classes which have attained a consciousness of group interests. 
Much of modem legislation is brought into existence through these 
efforts of will. As society becomes more and more stratified with 
such consciously operating classes, it takes on more of the aspect 
of a conflict of individualized class interests held in check by the 
fundamental interest in law. Society is therefore a legalized union 
for the adjustment of conflicting interests, out of which arises the 
varying adjustments of history. 

Kinds of social interests. — ^A social interest, as we differentiate 
it here from an individual interest, arises from a plurality of 
individual interests. The simplest form of a social interest is that 
of the societas of Roman law. The concrete kinds of social interests, 
like any enumeration of particulars, do not he within the range of 
classification. Nor can the various forms of society be here 
enumerated. Dealt with abstractly, there are organized and 
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unorganized societies — from the lowest form of passive will of a 
plurality of individuals inhabiting the same territory up to the 
highest type of active will of groups of individuals exerting a 
common purpose by a combined manifestation of force. Societies 
therefore differ in the quality of their will-power. An aggregation 
of individuals willing, actively or passively, the same general object 
and held together only by the accident of contiguity cannot exert 
the same quaUty of force as a group whose will is fused into a chemi- 
cal union, as it were, imder an intelligent leadership. But organiza- 
tion sometimes has the effect of minimizing the actual force of the 
group. The constituent members are likely to leave the crystalliza- 
tion of the group will to the central organ of leadership, with the 
result that the group has in fact less actual force than it appears 
to represent. When the power of the group is questioned, it then 
becomes necessary to arouse the individual wills of the constituents 
by an appeal to their individual interests. 

Of the various other important kinds of societies, it will be 
enough to mention political societies, trade, economic, and pro- 
fessional classes, religious cults, and family and racial groups. 
These various kinds of societies are either self-perpetuating or 
non-self-perpetuating. A handworking class may be superseded by 
a class of machine workers. It is not essentially perpetuating, and 
the others are only relatively so. Thus a civil society or a race 
is, in comparison, an enduring, self-perpetuating society. 

Further classification. — ^A classification of interests must be 
broader than a classification of rights, for the reason that there are 
many interests which the law cannot deal with, and, again, others 
which the law excludes by choice. The standard texts on legal 
science already furnish a variety of paradigms for the classification 
of legal rights which are readily carried over into a classification of 
interests. The necessary additions are so obvious as not to justify 
discussion. Further classification may, however, be useful for 
the purpose of arranging interests into a schema which will facilitate 
their evaluation from the point of view of conflict, since the usual 
schemata of legal science already, as a rule, show legal evaluation. 
Such a comparative schema may be arrived at by analyzing the 
operative elements of an interest-subject, fact, and corpus — ^and 
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by applying (with some modification) the predicables of Aristotle. 
A simple illustration will suffice. Subjects of interests are equal or 
unequal. They may differ in substance (e.g., the individual and 
the state) or in quality (e.g., sex, age, relationship, or other personal 
condition). If equal, the factors of time, place, position, condition, 
relation, quality, etc., must be decisive as modifying the element of 
fact or corpus. Thus a finder who himself loses a chattel has the 
better right as against everyone except the owner. 

Two stable elements — the individual and the state. — ^The opposite 
poles of a developed society are the individual and the state, the one 
willing exclusively or almost exclusively materialistic and egoistic 
interests; the other (the state) willing exclusively ideal and altru- 
istic interests. In the earUest form of a primitive society there is 
not discernible any distinction between the individual and the 
state. Polyphemus is the state. Like diverging Unes radiating 
from a common center, two distinct centers of force arise con- 
currently, in the course of social development, which become the 
vitaUzing and permanent elements of the social structure — the 
individual of flesh and blood, and the individual of thought and 
idea. Both become invested with personality, and each reacts upon 
the medium of the group to create a multiplication of social and 
political forms. Since the direct interests of the individual are 
particular interests and those of the state are universal interests, 
there is no overlapping on the same plane in interests, either of 
individual or of social interests. As between society and the state, 
society is only a bridge by which the state crosses to give the fullest 
life to the individual. The individual lives in the universahty of 
the state and attains his destiny through the medium of society. It 
therefore seems more correct to say that as between the individual 
and society the individual interests should prevail; but any conflict 
here of value can be only one of terms, since, in abridging the sub- 
jectivity of the individual by an objective (a social) standard, the 
individual is aided in realizing a higher form of rational subjectivity. 
The state has the same mission when social interests themselves 
become individualized; and the same mediating principle may be 
expected to develop over particular states historically realized when 
the rational idea in the course of evolution is evoked. 
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Lines of development. — The conflict of interests, as it may in 
this age be appraised, is one in which subjective tendencies are 
recurrently leveled by objective standards, giving rise again to new 
subjective expressions of individuality. This goes to the matter 
of form — the instrumentalities by which human development is 
guided and held in check. The content also exhibits a double 
principle — ^the recurrence of checks on formal and material liberty. 
The history of the human race is an alternating succession of 
these forms of liberty. If one were permitted to venture into the 
realm of the unknown, or if these osdllations were capable of meas- 
urement, one might be rash enough to predict that a mediating 
principle does, and will, progressively, in long ages, with accidents 
of retrogression and stagnation, harmonize the opposing levers of 
development to attain a rational adjustment of interests, in which 
individuality may be expressed in its highest form under conditions 
of the greatest formal and material freedom. 



